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SACRAMENTO, CALL FORN IP. 

MONDAY, SEPTEMBER 10, 2005 

--- GOO--- 

? -. !.hE CLERK: Calling i:rininal Case S-05-240; iinitea 

States versus Hamid Hayat. 

THE COURT: Please state your appearances. 

MR. TICE-FASKIN: Good morning, Your Honor. ?~obert 

Tice-Raskin, Laura Ferris, and Sharon Lever, all o!? hehalf of 

the United States. 

MS. MOJADDTDI: Good morning, Your Honor. Wazhma 

Mojaddidi, Dennis Riordan, and Don Horgan, all on behalf of 

Hamid Hays%, who is personally present in custody. 

T W F  -,,, COURT: Thank you. 

TNTERYRETER: -. Good morning, Your Honor. Kana1 Judge, 

registered Urdu interpreter, pre~iously sworn. 

THE COURT: You explained at some point duri~rig the 

trial proceeding that you're not certified but you are 

something other than certified. Would you explain tklat 

aya;n. 

TNTERPRETER: - Your Honor, this ianguaae is not 

certified yet because there is no testing available. So what 

we have to do is, through the Judicial Councii, we have to go 

through another testing process where they test us in English 

language, verbal and written, and on that basis they register 

us. So I am registered in ail the languages, Urdu, 
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Pur!ja%i -- 

THE COURT: You're registered in Urdu? 

INTERPRETER: Yes, Your Honor. 

- ,  ihE COURT: Thank you. 

F. , ].his is the tiime set for senteilcj.ng. Is rhere any 

reason why we shouldn't proceed'? 

MS. MOJADDIDI: No, Your Honor. 

MR. TICE-RASKIN: No, Your Honor. 

T'VE ... COURT: T - have read and considered the presentence 

report and the parties'respective sentencing memorandums. I 

aiso read a filing made by the defense last Friday in which 

it asked me to delay imposition of judgment. 

Has co.~nsel for the defense received and read a copy 

of the presentence report, and have you discussed it with 

Hamid Hayat in his own language in detail? 

MR. RIORDAN: Yes, Your Honor, we have. 

THE COURT: How did you accomplish discussing it wirh 

your client in his own language? 

Ma. RIORDAN: Your Honor, we jointly disc:ussed the 

probation report. Ms. f4ojaddidi was one of the attorneys, we 

were all together with the client, and she discussed it with 

him in both English and Urdu. 

- 1 .  idE COURT: Is that right, Ms. Mojaddidi? 

MS. MOJADDIDI: Yes, Your Honor, that's correct. 

THE COURT: Mr. Hamid Hayat, has the presentence 
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report been discussed with vou in your own language, Urdu, 

and have you discussed that report with your attorneys in 

detail in your own language? 

-,., 1hE DEF'ENDRMT: Yes. Absolutely I did. 

-. - ~ H L .  COURT: Thank you. 

There are objections to the presentence report. I 

have read tne objections. Do you want to argue furt-her? 

MR. RI0fiDP.N: Briefly, Yrj~lr Honor. And I woiilci 

. . ., 
like -- Dennis Riordan for defendant Hayat. I wouia like to 

bring an additional macter to the Court's attention. 

The Court is aware that we object to the determination 

of the appropriate quicieline in the presentence report. Rut, 

Your Honor, I would also, before I address thar briefly, like 

to make the following point. 

I would direcr the Court's attention to the 

presentence report at page 6. This is the amended 

presentence report that was fiied, I believe, on July 20th. 

And on page 6, page 6 contains, among other things, 

paragraphs 16, 17, 18, and 19. 

THE COURT: Okay. 

MR. RIORDAN: Those four paragraphs refer to 

statements purportedly made lsy Umer Hayat, the defendant's 

co-defendant. None of those statements were placed before 

Mr. Hayat's jury. Mr. Hayat's jury -- Mr. Hamid Hayat's 

jury. Mr. Hanid Iiayat's jury, obviousl.y, di.d not find any of 
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them to be true. Mr. Umer Hayat's jury d i d  not find them to 

-. 
i be true in the sense that he was not convicted of the false 

'> ., statements cliarge that he was charged wi.th. So they did not 

4 find these statements, referring to his son's activities or 

5 his activities, to be true. 

6 Again, t.hey weren't i 'eiore = Mr. Hamid Hayat's jury, 

7 

8 ground we would a3.k the Court to s.crike paragraphs 16, 1'7, 

5 18, and 1.9 as cositaii;i.ng prejudicial :Language that's 

1.0 surplusage. 

. - 
1 i 

i 2 concerning those paragraphs? 

. . 
- .  '1 '3 MR. RL0RDP.N: I agree, Your Honor. we're raising this 

I 4 

15 oversigtit was mine. All I can do is apologize to the Court 

16 for that oversight and submit chat objection for the Courtis 

1 7 consideration. 

IS 

. , .  
19 MR. RIORDAN: I had one other matter slmliar to this, 

2 0 

2 i THE COURT: Okay. 

22 

23 

2 4 

2 5 

MR. RIOR1)AN: A!ld ir. some ways j.t" snore -- even more 

grave. And, again, I have to apologize for bringing it to 

the Court's attention at this time. 

I would direct the Court's attention to page 16, which 
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corita:i ris pdragrap!? 69 -- 

Lrlc;L, let's 'THE C017RT: Just a moment.. Before I do ;' -; 

make sure we're llooklr!g at the sane presentence report. You 

- , .  
called it. an amended presentence reparc. is ~r dated, on 

y su$e .. y 21, July 20th, 20057 

res, ir is, Yo:ir Honor. MR. R1ORDP.N: .. 

THE COURT: Would you tell me the next thing you want 

me to look at a g a i n .  

MX. RIOIlL>AN: On page 16, paragraph 59. 'rid then 1 ' r n  

directing rne Court's attention to the third sentence from 

tkle end of that paragraph wl-iich reads a fol?ows: 

"It appears his entire family supports jihadist ideas 

and groomed the defendact to becone a terrorist." 

May I address that, Your Honor? Third sencence from 

- ihe end -- 

?.. rnE  COURT: I found it. I was looking to see what 

secti.on of the preseriterice report it was in. 

MR. RIORDAN: 'Thi.s is, essent.i.aily, I believe in -- 

".-'O L t , ,  COURT: It's in part F. 

MR. RIORDAN: Part F. 

THE COUP'r:  Part F. it says, "Other factors to be 

considered." 

MR. RIORDAN: Yes, Your Honor. 

THE COURT: And it appears to be a discussion :~nder 

Title 18 United States Code Section 3553(a), which is the 

~ ~ 
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? s t a t u t e  t h a t  c o n t a i n s  s e n t e n c i n g  i a c r o r s  z f e d e r a l  judge i s  

t o  c o n s i d e r .  

M R .  RIORDAN: Yes, Your Honor. 

THE COURT:  Okay. 

MR. R1ORDP.N: And, Your Honor, I  would a sk  t h e  Court  

t o  s t r i k e  t h a t  s e n t e n c e  a s  g r o s s l v  i r r e s p o n s i b l e  a  s e n t e n c e  

a s  I ' v e  e v e r  s e e n  i.n a  p r e s e n t e n c e  r e p o r t .  

MI-. iiay-." - L  i.ns h-. a  9-yc:ar-old s i s t e r .  He has  a  younger 

p .-. 'P - b r o t h e r .  He h a s  a  second  younger s i s t e r .  ..c .,CIS an  

e x t e n s i v e  f a m i l y  of  c o u s i n s .  The p r o b a t i o n  o f f i c e r  has  i s k e d  

t h i s  Cour t  t o  a c c e p t ,  and t h e r e f o r e  make a  j u d i c i a l  f i n d i n g ,  

t h a t  h i s  e n t i r e  f a m i l y ,  a l ~ l  of h i s  f a m i l y ,  s u p p o r t s  j i h a d i s t  

i d e a s  and groomed t h e  d e f e n d a n t  t o  become a  t e r r o r i s t .  For 

t h e  r e s t  of t h e i r  l i v e s ,  h i s  younger s i s t e r ,  who i s  9, h i s  

b r o t h e r s ,  h i s  c o u s i n s ,  a r e  l i k e l y  t o  be s u b j e c t e d  t o  who 

knows wtlat k ind  of aoverrrrnent s u r v e i l l a n c e  because t h e  

p r o b a t i o n  o f f i c e r  has  made t h e  wholly-unfounded a s s e r t i o n  

t h a t  r h e s e  p e o p l e  s u p p o r t e d  j i h a d i s t  i d e a s  and groomed t h e  

d e f e n d a n t  t o  become a  t e r r o r i s t .  

So, I wou1.d a s k  t h e  Court  t o  s t r i k e  t h a t .  I t  i s  a  

deep ,  deep  d i s s e r v i c e  t o  any number o f  i n d i v i d u a i s ,  none of 

whom a r e  t h e  s u b j e c t  o f  any t e s t imony  b e f o r e  t h i s  Cour t  a t  

a l l .  

Those a r e  my o b j e c t i o n s ,  Your Honor, t o  t h e  s p e c i f i c  

f a c t u a l  s t a t e m e n t s .  And t h e n ,  i f  t h e  Court  wants me t-o 
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address the yuideiine determinaticn, I'.Li do that a!: i:he 

appropriate time, if it.'s now or later, or... 

THE COURT: It's up ro you. I ''je read your sentencing 

yLiu want to argue, then ti-!is is the time for memorandum. j.f :-- 

that. 

MR. RIORDAN: Yes. Very briefly, Your Honor. 

What the presentence report does is that it submits a 

guidel~ine deterrninatiori rha t for Count ! offerst-, 

rr~aterial support charge, i~oiild -- it urges the Cci:irt to make 

a finding that that offense alone would merit a Level 40 

guideline Level; 2 5  points as the base level, two-point 

. . . .. increase for provision of materlai suppor~, w i i l i  ki~nwledge 

such support is to be used in furtherance of a violent act, 

and then an additional 12-level increase for committing a 

crime of terrorism. 

So, if we take the Count I charge alone, the PSI 

submits that you should find a le- el 40, which carries a 

rnirlirnixn sentence of 360 rrbontii, which is 30 years, and a 

maximum sentence of li.fe. Blut the statutory iimit for that 

offense is !.: years. So the probatj.on departmen: -- L !.he 

presentence report takes the position that the proper 

guideline for an offense which carries an absolute statutory 

maximum, according to the legislature, of 15 years should be 

at a minimum 30 years. They then add two points to the 

guideline to get 42; the two p o i n ~ s  being for the false 
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stateir!en"i cchrges . 

One of t-wo things are true. Either the determinatinc 

of a sentence twice as long as the legally-permissible 

sentence is -- the submission that that's the correcr 

guideline range is wrong. C>r, if the guicieli:;e corrmission 

intended that, ther, the guideline comcn~.ssion is wrong, 

because no matter what powers they have, the guideline 

comnission cannot propose a senterice that's t.wice what 

Congress has authorized. 

So 1 think we're dealing with an irrational guideline 

proposal. We've giver! the Court arguments on why the 12 

points should not be added, and we stand on those. And I'm 

sure the Court has c:onsidered them. 

But on this we can agree, and the government cannot 

possibly argue with this, when this Court parses cut a 

sentence, the absolute maximum i t  could give for the material 

support charge is 15 years. Absoliite maxirnurn. So we are 

theii saijing, you know, we thj.nk i.t should be less than that, 

but let's just for a moment assume that the Court imposed the 

maximum of 15 years. Then the Court faces the question of 

now much additional time the defendant should get on the 

false statements charges. How much worse did his offense, 

the material support offense, become by engaging in false 

statements. 

And the comparison we have is take someone who is 
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., l i 

charged  w i t , t  t h e  same Count 1 cha rge  of  m a t e r i a l  s u p p o r t  t o  

terrorism. Thw a r r i v e  i r i  t h i s  c:oiiritry, a s  M r .  Hayat d i d ,  

t h e i r  bags  a r e  s e a r c h e d ,  and i n  t h e i r  bags  i s  a v e r y  d e t a i l e d  

l i s t  of  s t e p s  to h e  t aken  t o  commit a c t s  o f  ' ~ i o i e r i c e  i n  t h i s  

c o u n t r y ,  cc .n tacrs  t o  be made, phone numbers, meet ing  p l a c e s ,  

arid i t  shows an  ex t r eme ly  wel l -deve loped  p l a n ,  and t h e  

documents t h a t  a r e  s e i z e d  a r e  more t h a n  adequare  t o  e s t a b l i s h  

a  d e f e n d a n t ' s  g u i l t  of i_I-lat o f f e n s e .  What i.s t h e  ab,s01uce 

maximum t h a t  t h e  Cour t  c o u l d  g i v e  f o r  t h a t  h igh ly-deve loped  

and wel l -proved  p l a n ?  15  y e a r s .  

So t h e n  l e t ' s  compare t h a t  t o  M r .  Hayat .  He comes 

i n t o  t h e  c o u n t r y  and i s  e i ienr i la l ly  i n t e r r o g a t e r l  o r  two 

o c c a s i o n s ,  h e ' s  cha rged  w i t h  t h r e e  f a l s e  s r a t e r n e n t s .  But 

t h o s e  a r e  f o r  i n t e r v i e w s  i n  which he e v e n t u a l l y ,  acco rd ing  t o  

t h e  government ' s  view of ];is s t a r e inen t s ,  coope races  and 

p r o v i d e s  ;hem w i t h  a i l  of t h e  ev idence  necessar:! t o  conv ic t  

him on t h e  m a t e r i a l  s u p p o r t  cha rge ,  and i n  do ing  s o  a c t u a l l y  

becomes c o n v i c t e d  of  ari o f f e n s e  t h a t  t h e  government has 

ag reed  he c o u l d  n o t  be conv ic t ed  of had he n o t  coope ra t ed  

ag reed ,  am'; i t ' s  o b v i o u s l y  t r u e ,  ti!aAc because t h e y  F-,- 

wi thou t  h i s  s t a t e m e n t s  t o  t h e  FBI t h e r e  would not  have been a  

c a s e  a g a i n s t  him. 

So we compare t h o s e  two s i t u a t i o n s ,  t h e  

h igh ly-deve loped  p l a n s  of  t h e  s i l e n t  de fendan t  who e n t e r s  

p repa red  t o  commit a  m a t e r i a l  s u p p o r t  cha rge ,  and t h i s  c a s e  
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i n  which M r .  Hayat e n t e r s  and c o o p e r a t e s  w i t h  t h e  FBI and 

g i v e s  thern t h e  s t a t e m e n t s  t h a t  c o n v i c t  him. I t ' s  t h e  

gove rnmec t ' s  p o s i t i o n  t h a t  i t  was s o  he inous  of  M r .  Hayat to 

p a r t i c i p a t e  i n  t h o s e  i n t e r v i e w s ,  i n  whi~ch he  a c t u a l l y  gave 

+ '  L n e  government i t s  e n t i r e  c a s e ,  t h a t  he shou ld  r e c e i v e  a  

70-year i n c r e a s e  i n  t h e  s e n t e n c e  cha t  he would have r e c e i v e d  - 

i f  he had been  t h e  pe r son  xho came i n  w i t h  t h e  

h igh iy -deve loped  p l a n s  and s a t  s i l e n t .  

I t ' s  a  whol ly  i r r a t i o n a l  p r o p o s i t i o n ,  Your Honor. 

- .  . - 1 
A L  s an  a t t e m p t ,  r e a l ,  t o  pun i sh  t h e  m a t e r i a l  s u p p o r t  

cha rge  i n  a  d r a m a t i c a l l y  h i g h e r  f a s h i o n  t h a n  Congress would 

p e r m i t .  And we submi t  t h a t  t h i s  i s  a -- c e r t a i r i l y  riot t h e  

most e g r e g i o u s  m a t e r i a l  s u p p o r t  c h a r g e .  I f  t h e  Court  . f a c t o r s  

i n ,  t o  any e x t e n t ,  t h e  f a i s e  s t a t e m e n t  c h a r g e s ,  i t  shou1.d do 

i t  t o  g e t  tc . the s t a t u t o r y  rnaximm of t h e  Cour~t  i cha rge  of 

15  y e a r s .  But t h e  n o t i o n  t h a t  M r .  Hayat shou ld  be punished  

more, and n o t  o n l y  more b u t  more t h a n  tbiice a s  much, f o r  t h e  

f a i s e  s t a t emer l t s  c h a r g e s  xhen ;:.hose i n t e r v i e w s  he lped  t h e  

government,  we submit  i s  u n f a i r  and an  a t t e m p t  t o  end run 

c o n g r e s s i o n a l  i n t e n t  on t h e  l i m i t  f o r  t h e  m a t e r i a l  suppor t  

c h a r g e .  

Thank you, Your Honor. 

MR. TICE-RASKIN: Your Honor, may I have one moment t o  

c o n f e r ?  

THE COURT:  Yes. 
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( D i s c u s s i o n  h e l d  o f f  t:he r e c o r d . )  

M R .  TICE-TXASKIN: Good morn ing ,  Your Honor .  R o b e r t  

T i c e - R a s k i n .  

L e t  me a d d r e s s  t h e  t a r d y  f a c t u a l  o b j e c t i o n s  made by 

.~ , i n e  d e f e n s e  f i r s t .  The C o u r t  s h o u l d  o v e r r u l e  t h e  u n t i m e l y  

o b j e c t i o n s  t o  PSR p a r a g r a p h s  1 6  t h r o u g h  19. I t ' s  i r r e l e v a n t  

i-.hat t h a t  e v i d e n c e  was n o t  p r o v i d e d  t o  t h e  i-iaraid Hayat  j u r y .  

It" 1.i.iiewise i r r e l e o a n i :  t h a t  t h e  j1.1ry t o  ~ h o m  t h a t  e v i d e n c e  

was p r o v i d e d ,  t h e  llmer Hayac j u r y ,  i ~ l t i r n a t e l y  e n d e d  up i n  a  

m i s t r i a l .  

T h i s  . . C o u r t  h e a r d  t h a t  e v i d e n c e ,  t h a t  e v i d e n c e  b e i n g  

c h e  U m e r  Hayat  t a p e d  c o n f e s s i o n ,  and  t i le  p r e s e n t e n c e  repor t .  

a c c u i a t e i y  r e f l e c t s  t h e  s t - a t e r n e n t s  t h a t  were  made b y  Umer 

Hayat  d u r i n g  t h e  c o u r s e  of  t h o s e  i n t e r v i e w s .  T h e r e f o r e ,  

t h e r e  i s  no  b a s i s  t o  o b j e c t .  h e r e .  T h i s  i s  a n  a c c u r a t e  

r e c i t a t i o n  a s  t o  what  was s a i d  b y  Umer Haya t ,  and  it may b e  

c o n s i d e r e d  by t h i s  C o u r t  i n  t h e  c o n t e x r  o f  I-1arr.i.d 1-Iayat 's  

s e n t e n c i n g .  

The governmer ! t ' s  r e s p o n s e  t o  t h e  o b j e c t i o n  on p a g e  1 6 ,  

p a r a g r a p h  6 9  -- 

THE COURT: I d o n ' t  want  you t o  move on y e t .  

MR. TIICE-RASKIN: Yes, Your Honor.  

THE COURT: I want t o  r e a d  t h o s e  p a r a g r a p h s .  I r e a d  

rnem b e f o r e  t h i s  p r o c e e d i n g ,  b u t  n o t  w i r h  a n  o b j e c t i o n  i n  

mind b e c a u s e  none had b e e n  made. 
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(Pause in the proceedings.) 

THE COURT: You can move on. 

MR. TICE-RASKIN: Turning then, Your Honor, to the 

second tardy objection to paragraph 69, found at page 15 of 

First of all, I would make the observation that this 

is the sumnary opinion of the probation officer who states, 

gro~rned the dezendant to become a terrorist." 

Your Honor, I believe that this Court has before it 

, , evidence that Umer Hayat was supporrive of Harnicl Hayat's 

training; you have evidence that Hamid Hayat's grandfather 

was so supportive; and that an uncle, as well, was 

While it might be inaccurate to say the entire family 

supports jihadist ideas, it would certainly be accurate to 

indicate that certain family mentbers, indeed, sripporteci such 

ideas and groomed the defendant to become a terrorist. 

For that reason, that objection, as well, should be 

o\Jerruled, and I do believe the Court could properly consider 

the probation officer's opinion as to that point. 

THE COURT: In your opinion, why is that sentence 

pertinent to the sentencing determination? 

MR. TICE-RASKIN: Your Honor, I do believe that 

ultimately if the Court did not want to adjudicate that. 
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p a r t i c i ~ l a r  f a c t u a l .  s t a t e m e i n t ,  t h e  Coi.:rt c o u i d  coi?clilde t h a t  

i t  w a n t s  t o  p a s s  or! t h a t  a n d  n o t  c o n s i d e r  i t  f o r  t h e  p u r p o s e s  

of s e n t e n c i n g .  But  I t h i n k  t h a t  i t  i s  f a i r  f o r  t h e  C o u r t  t o  

c o n s i d e r  t h e  e n t i r e  r e c o r d ,  t o  c o n s i d e r  t h e  s t a r e m e n t s  made 

b y  Umer Haya t ,  t o  c o n s i d e r  how t h o s e  i n t e r l o c k  w i t h  t h e  

s t a t e m e n t s  made by Hamid Haya t ,  i n  a s s e s s i n g  o v e r  a l l  t h e  

g r a v i t y  of  Hamid H a y a t ' s  c o n d u c t .  

So,  f o r  Cha t  r e a s o n ,  I would s u q g e s t  t o  t h e  C o u r t  t h a t  

c o n s j . d e r a t i o n  o f  t h e  o t h e r  f a m i l i a l  s u p p o r t  f o r  hi .s  t r a i n i n g  

i s  r e l e v a n t .  But  a s  t o  t h i s  p a r t i c u l a r  s t a t e m e n t ,  1 a l s o  

b e l i e v e  t h e  C o u r t  c o u i d  r e a s o n a b l y  c o n c l u d e  it d o e s  n o t  want  

t o  a d j u d i c a t e  t h a t  i s s u e  and  move on i f  i t  s o  d e s i r e d .  

'THE COURT: Okay. 

M R .  TICE-RASKIN: L e t  me now t u r n  t o  t h e  s o l e  l e g a l  

o b j e c t i o n  r a i s e d  b y  t h e  d e f e n s e  t o  a p p l i c a t i o n  o f  what  I 

r e f e r  to a s  t h e  t e r r o r i s m  enhancement ,  S e c t i o n  3A1.4. 

r- .  .- ~tic COURT: B e f o r e  you do -- 

. . M!?.. TICE-RASKIN: Yes, your f ionor .  

i 9  1 THE COURT: -- a r e  t h e  f i n d i n g s  i n  t h e  p r e s e n t e n c e  

r e p o r t  s u f f i c i e n t  i n  themsel .ves?  S h o u l d  I u l t i m a t e l y  d e c i d e  

t o  a d o p t  them i n  r e g a r d  t o  t h e  l e g a l  o b j e c t j ~ o r !  Do t h e  

f i n d i n g s  a d d r e s s  t h e  l e g a l  p o s i t i o n  o f  Hamid Hayat! 

You seem p u z z l e d .  

MR. 'TSCE-RASKIN: I ' m  n o t  q u i t e  s u r e  I u n d e r s t a n d  t h e  

C o u r t ' s  q u e s t i o n .  F o r g i v e  me. 
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THE COURT: Wouid I ,  i n  your  o p i n i o n ,  have  t o  d r a f r  I 
i l n d i n y s  o t h e r  t h a n  c r h a t ' s  i.n {;he p r e s e n t e n c e  r e p o r t  

concerni.r!g t h e  l e g a l  o b j e c t i o n  o f  Hamid H a y a t ?  

MR. TICE-RTiSKIN: No, Your Honor.  I d o n ' t  t h i n k  t h e  

Cc>nrt h a s  t o ,  i n  o r d e r  t o  r u l e  o n  t h e  l e g a l  o b j e c t i o n ,  c r a f t  

s ~ r i t t e n  f i r i d i n y s .  1 t h i n k  t h e  C o u r t  c a n  make o r a l  f i n d i n g s  

r e g a r d i n g  t h e  t e r r o r i s m  eshancemeri t  . 

'JOU"" . : A l l  r i g h t .  Then y o u ' r e  i n d i c a t i n g  b y  y o u r  

r e s p o n s e  t h a t  w h a t t s  c o n t a i n e d  i n  t h e  p r e s e n t e n c e  r e p o r t  i s  

n o t  s u f f i c i e n t ,  b e c a u s e  I need  t o  add  s o m e t h i n g  t o  w h a t ' s  i n  

4. . he  p r e s e n t e n c e  r e p o r t .  

M R .  TICE-Ra-SKIN: I t h i n k  t h a t  t h e  C o u r t  can a d o p t  t h e  

p r e s e n t e n c e  r e p o r t  a s  t h e  C o u r t  -- as t h e  f a c t u a l  f i n d i n g s  

w i t h i n  t h e  p r e s e n t e n c e  r e p o r t .  

THE COURT: T h s r e  a r e  inore t h a n  fac t1 .2a l  f i n d i n g s  i n  

. . me p r e s e n t e n c e  r e p o r t ,  a r e n ' t  t h e r e ?  

MR. TICE-RASKIN: Yes. .As w e l l  a s  t h e  qi.iiclelirie 

c a l c u l a t i o n s  and  i t s  u l t i m a t e  r ecommenda t ion .  

THE CCI1RT: R i g h t .  

M R .  TICE-RASKIN: I b e l i e v e  t h e  Conr:t c a n  do t h a t ,  arid 

c a n  d o  t h a t  o r a l i y  

I n  a d d i t i o n  t o  t h a t ,  however,  f o r  t h e  p u r p o s e s  o f  t h e  

r e c o r d  on a p p e a i ,  I would  a s k  t h e  C o u r t  t o  a t  l e a s t  e n t e r  a n  

o r a l  f i n d i n g  w i t h  r e s p e c t  t o  t h e  o b j e c t i o n  t o  t h e  3741.4 

enhancement  . 
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THE COURT: Wasn't that c;bjection mad.- after '>,- c;I= -- 

. .  , I'm going to call L L  in.formal -- drift -- draft presentence 

. .. report ~ d s  circulated to che pal-ties? 

MR. 'TICE-RASKIN: It: was made in informal objections 

as we11 as in formal objections. 

,rp..- ;no  COURT: And the probation officer responded to ail 

- of the inforlnal oi?jections. rkie qo-jernment made one LtseiLf, 

didn" it'? Maybe more than one. 

MR. TICE-RP-SKIN: That's correct. The probation 

office did respond, indicating that basicaily it did not 

believe it was double counting. And the government concurs 

with that conclusion; a?Lthhogh, for differeiit reasoi;ing, !nore 

elaborate reasonino, but it does ultimately concur with the 

finding of the probation office that application of the 

enhancement is appropriate. 

THE COUR?': If you warnted tile probation c)ffice to make 

more detailec! findings concerning I:he objectioc, \lily di.dn't 

you propose them to probation? You're asking me to make 

them. Why di.dn1iL you ask probatioi-i to make them'? Because 

you're indicating that they need to be made. 

MR. TICE-RASKIN: Your Honor, what I'm trying to 

indicate is that since the defense has made a formal. 

objection, the government has responded to that. And then, 

given that a formal objection has been placed before this 

Court, I believe the Court must enter a finding. 
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Now, t h e  C o u r i  c o u l d  j u s t  -- f o r  example ,  if !he C o u r t  

c o n c u r s  w i t h  t h e  p r o b a t i o n  o f f i c e ' s  a n a l y - ' c  - I - ,  j u s t  s a y  t h a t  

t h e  C o u r t  r e j e c t s  t h e  d e f e n s e  a rgument  f o r  d o u b l e  c o u n t i n g  

f o r  t h e  r e a s o n s  s e t  f o r t h  i l  t h e  p r o b a t i o n  o f f i c e  r e p o r t .  O r  

t h e  C o u r t  c o u l d  e n t e r  o t h e r  f i n d i n g s .  

But  I t h i n k  b e c a u s e  a  f o r m a l  o b j e c t i o n  was r a i s e d  by 

- .  t h e  d e f e n s e ,  t h e  C o u r t  d o e s  n e e d  t o  rnalce some r l i - !d?~ng.  

TiiE COURT:  P.11 r i g h t .  But  a s  I u n d e r s t a n d  i.t,  you 

j u s t  i n d i c a t e d  t h a t  I h a v e  two o p t i o n s .  One o p t i o n  i s  t.' 

a d o p t  t h e  p r e s e n t e n c e  r e p o r t  and  t h e  f '  ~ r r c ~ l n g s  - 8 '  made by t h e  

p r o b a t i o n  o f f i . c e r  cor!cerriing t h e  o b j e c c i o r i ,  aiid I t h i n k  

? ,- . y o u ' r e  s u g g e s t i n g  t h a t  i s  s u r r i c i e n t .  Ana t h e n  y o u ' r e  s a y i n g  

I h a v e  z n o t h e r  o p t i o n  t o  make s d d i r i o n a l  f i n d i n g s  m y s e l f ,  

r i . g h t ?  

MR. TICE-RASKIN: Yes, Your Honor.  

THE COURT:  ~ k - .  . But when you a s k  me t o  make 

a d d i  t i g ~ n a l  f i n d i n g s ,  y o u ' r e  i n d i c a t i n g  t h a t  t h e y ' r e  n e e d e d .  

M R .  TLCE-R??SKTN: Yes, Your Honor.  They  need  n o t  b e  

e l a b o r a t e ,  b u t  I t h i n k  i t  c o u l d  b e  s o m e t h j ~ n g  a s  s i n p i e  a s  f o r  

t h  C o u r t  t o  make a f i n d i n g  t .hat  i t  c o n c l u d e s  t h a t  t h e  3A1.4 

enhancement  d o e s  n o t  c o n s t i t u t e  d o u b l e  c o u n t i n g  and i s  

a p p r o p r i a t e .  

THE COURT: A l l  r i g h t .  

M R .  TICE-RASKSN: Dur ing  t h e i r  o r a l  r emarks  t o  t h e  

C o u r t ,  t h e  d e f e n s e ,  a g a i n ,  seems t o  s u g g e s t  t o  t h e  C o u r t  t h a t  
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. . 1 appilcaticn of this enhancement would somehow produce an 

. . . 
2 illegal sentence that's beyond the authorized statutory 

3 maxlmnm sentence. And they seem to suggesc that every time 

4 there is a material support conviction that de facto that 

. - . . .. v ~ ~ l i  result in an iilegal sentence. That's incorreczt. 

-, , - rirst -- of all, Your Honor, every material supporc 

conviction does not automaticaliy result in appiication of 

L. L!;e 7A1.4 enilarrcement. :It depends 01-1 whether the crime a: 

issue was a federal crime of terrorism, and the cecessary 

motiva~ional element is present. If a defendact were solely 

convicted of material support, and there were no other 

charges i.n the ir!dictment, the maxirriun sencence woill~d, 

indeed, be 15 years. And that's because the guidelines 

themselves specificaliy say that if the guideline range that 

is calculated exceeds the authorized maximum sentence then 

the authorized maximum senterice becomes the maxinum sentence 

for the purposes of t-he guidelines. That's Section 5Gl.lA. 

So, in theory, if this were only a material support 

case, and if Hamid Hayat was found to have been responsible 

for tile 3.~1.4 terrorisro enl-1- 3e,nt-en~ent, -. , . t.heri his maxj.mum 

sentence would be 15 years. aut, ci1j.s is not such a case. 

22 This is a case where the Court must sentence Hamid Hayat 

2 3 based on mltiple counts of convi.ction. That being the case, 

2 4 the Court properly looks at the aggregate statutory maxirnurn, 

2 5 which here, as the probation office found, is 39 years. 

KIMBERLY M. BENNETT, OFFSCIAI, COURT REPORTER, IlCDC -- (916) 4.12-8.1 



Now, defendant protested this .s an end riln. 'TI,,' s - i =  y 

iinfair. Well, Yortr Honor, the sjhple response co that is 

also provided by the guidelines themselves. The guidelines 

indicate that defendants shall receive incre~~entai additional 

punishment for zidditlonal criminal acts. And that is 

precisely what is taking place here. 

Defendant just did not attend a jihadist iraining 

camp. He attended such a carr~p for the purpose of lear~ir~g 

how to . -.qe v: - ' . , 
*id . 1o.Lent j ~ h a d .  But then he came bacic to the 

United States, and chen he lied about it. And he Lied about 

it repeatedly. He lied about it in Japan on May 30th when he 

was interviewed hy the FBI first. He lied about it again in 

. . 
Loar on June 3rd when he was ir~terviewed by the FBI again. 

He lied about it a third time on June 4th when he was 

interviewed by the FBI again in Sac:ramento. And then, 

finally, when he was confronted with results of a polygraph 

exam, he came about and, at least in part, admi.ttec to some 

of his rnisccnduct. 

So, Your Hortor, the qoverrimerlt is:-~'t standing here 

asking the Courc to impose t~he sentence just because of 

defendant Hamid Hayat's attendance at ~ h e  camp. The totality 

of his criminal conduct involves much, much more. 

Given that, the probation officer has properly looked 

to the guidelines, which indicate that the appropriate 

punishment range for that conduct, in its aggregate, is 360 
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'L I t o  4658 mc;nths, w e l l  be low Cb,e a q y r e g a t e  s t a t u t o r y  maxim~:m f o r  

a l l  o f  t h e  o f f e n s e s .  

A t  t h e  e n 2  o f  t h e  day,  Your Honor,  t h e  government  d o e s  

u r g e  t h i s  C o u r t  t o  impose  t h e  s e n t e n c e  t l i a t ' s  r e c o m e n d e c i  b y  

t h e  p r o b a t i o n  o f f i c e ;  420 ~ . o n t h s ,  t h e  mid te rm s e n t e n c e .  

D e f e n d a n t  Hamid h a y a t  p u r p o s e l y  t r a i n e d  i n  P a k i s t a n  t o  

beconfie 2 t e r r o r i s t  and h e  r e t u r n e d  t o  t r -  ic LJni ted  S t a t e s  wit.h 

, - t h e  i n t e n t i o n  t o  wage v r o L e n t  j i h a d  when d i r e c t e d  t o  d o  s o .  

He L ied  r e p e a t e d l y  a b o u t  what h e  had  done  i n  P a k i s t a n .  A 

420-month s e n t e n c e  would  j u s t l y  p u n i s h  him f o r  h i s  s e r i o u s  

m i s c o n d u c t ;  would r e a s o n a b l y  p r o t e c t  s o c i e t y  f rom h i s  

d a n g e r o u s  p r o c l i v i t i e s ;  and would d e t e r  6ny o t h e r  would-be 

t e r r o r i s t s  who would c o n s i d e r  f o l l o w i n g  i n  h i s  f o o t s t e p s .  

I h a v e  no  f u r t h e r  comments. I ' r r ~  llappy t o  e n t e r t a i l ?  

t h e  C o u r t ' s  q u e s t i o n s .  

THE COURT: Good, b e c a u s e  I ' m  g o i n g  t o  a s k  you o n e .  

Hc.-A a b o u t  less  t h a r  420 n o n t h s ,  wculri tha:: 1c;e 

s u . f . f i c i e n t  b u t  n o t  g r e a t e r  t h a n  n e c e s s a r y  t o  c a r r v  o u t  t h e  

p u r p o s e s  o f  s e i i t e n c i n y  a s  p r e s c r i b e d  i n  T i t l e  1 8  U n i t e d  

S t a t e s  Code Cect j .on  3553 ( a )  ? 

M R .  TICE-RASKIN: 'four Honor,  t h e  governmerit  c o n c u r s  

w i t h  t h e  p r o b a t i o n  o f f i c e .  

THE COURT: Why? 

M R .  TICE-RASKIN: I t  b e l i e v e s ,  a s  I j u s t  i n d i c a t e d ,  

t h a t  g i v e n  t h e  t o t a l i t y  o f  his m i s c o n d u c t ,  b e c a u s e  of  t h e  
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gravity of the offense itself, rrainiEg to become a 

terrorist, coming back here with the intent to potentially 

. . wage violent jihad, that that appropriately captures the 

rnagr!j~tude of the crime. 

- .  ir's hard -- I have to tell the Court candidly, it's 

hard to di-scern whether 35 years necessarily perfectly 

captures that, or 30 years would betrer capture that 

, . Ult!~niacel.y, the governnier:t be1j.e-~es, as rhe probarior~ officer 

* .. has indicated, that a midterm sentence appropriately reriects 

- i.riat. ,. . 'rhat 21.1 of the factors in n:itj.gation, ;s weli as 

factors in aggra~~ation, have been accounted for by the 

y~.lidelines, and given irhat, a sectence in midstrean!, so to 

speak, of the guidelines appropriztely captures the gravity 

of the offense at issue and serves as appropriate punishment. 

'TEE COURT: Okay. 

Mr. Riordan, I had asked a question earlier abour 

whether ycur client had the presenterlce report read to hin in 

pLis -- "wn - language, and whether he discussed it with you and 

. . co-counsel in his own language in detail. rou said yes, but 

you di.dnlt use the court interpreter. So, how do 1. ic~~ow how 

efficient your co-counsel. is in coiununicatiny in Urdu? 

MR. RIORDAN: Wej.1, Y o ~ r  Eonor, let me represent two 

t.hings. 

There were multiple discussions of the presentence 

report. Some of those involved both Ms. Mojaddidi and I, 

KIMBERLY M. BENNETT, OFFICIAL COURT REPORTER, USDC -- (916) 442-8420 



scjme t . :  L' . . 
, ) L L ~  Ms. iriojadc!idi wit11 &!r. Hamid Fiayat ni.rect:!y, 

obviously, .. I %as not in atter~dance of those, and wouldn't 

&,age i- - -  understood the Urdu if I was. I n  our discussions, the 

joint discussions, I discussed the report -- aspects of the 

report wit.h Mr. tiamid Hayat in English. I car1 say that, you 

know, he's besn in custody for a couple 0% years now here, 

and i felt that he understood each of the things that I said 

to L A  , i ~ r i  i n Engiist~~ and ';!is resporises iniicate his 

understandir!g. 

Obviously, Your Honor, I can't speak tc; the accuracy 

of the discussions that took place in my presence i n  Urdu. 

All that I can say is that at . the end of them Mr. Hayat 

expressed, in Englfsh, to me, an understanciing of the 

. . 
sentence that the government had proposed, rne nature of che 

sentence in terms of whac i~ proposed for the Count 1 charge, 

and what it prc;posed for the other ~:!~arges, and we reviewed 

the factual underpinnings. 

I cerrainly felt that based or! our excharrge in English 

he had a11 understandi-ng of the proceedirr(~.s and the 

presentence repor11 equai r o  that of certainiy most of rhe 

clients that I have represented in federal court. 

THE COURT : Okay . 

MR. RIORDFN: And, Your lionor, I an in appellate 

proceedings here, the public defender intends to appoint me 

as counsel. I am prepared to say, and to represent in good 
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f a i t h  t o  t h i s  C o u r t ,  t h a t  1 d o  n c t  t h i n k  t h a t  t h e r e  i s  a n y  I 
i s s u e  t h a t  c o u l d  a r i s ~  o u t  o f  t h e  q u e s t i o n  o f  w h e t h e r  

M r .  Hamicl ' iayat u n d e r s t o o d  t h e  p r e s e n t e n c e  r e p o r t ,  and  t h a r  

n o  s u c h  i s s u e  w i l l  b e  r a i s e d  on a p p e a l .  1 j u s t  d o n ' t  t h i n k  

t h e r e  would  b e  a n y  f a c t u a l  b a s i s  f o r  d o i n g  t h a t ,  Yocr Honor.  

C(,Ur"'. , . . 1 .  T'har~k you.  I'm s a r l s r l e d  w i t h  :/our 

r e s p o n s e .  

n 14K. -- RIORDAN: J u s t  i h e  b r i e f e s t  r e p l y  to - 

M r .  T i c e - R a s k i n ' s  a rgument  i s  s i m p l y  t h i s  -- 

THE COURT: B e f o r e  yoii d o ,  a s  f a r  a t h e  ob- jec ' i io!~ ,  I 

t h i n k  i t ' s  t o  p a r a g r a p h  i6 -- s t r i k e  t b  La L -- p a r a g r a p h  6 9  on 

p a g e  1.6, 1 p l a n  riri sayi .ng  t h a t  t h a r  o b j e c t i o n  i s  n o t e d ,  b u t  

. no  . f i n d i n g  c o n c e r n i n g  i t  i s  n e c e s s a r y  b e c a u s e  t h e  m a t t e r s  

c o n t r o v e r t e d  wo:uid riot change  t h e  gu? ;de l ine  c o m p u t a t i o n ,  and  

what  I u s u a l l y  say i s  would n o t  b e  t a k e n  i n t o  a c c o u n t  i n  

,I,, t h a t  t o b a l i y ,  b e c a u s e  i . i  I se i l t enc i .ng ,  b u t  I ' m  n o t  s u r e  a b c  

o . ~ e r r u l e  y o u r  o b j e c r i o n  t o  p a r a g r a p h s  1 6 ,  1'7,  1 8 ,  and  19 ,  1 

f e e l  t n a t  some o f  t h e  f i n d i n g s  i n  t h o s e  p a r a g r a p h s  a r e  

subsumed i n  an a s p e c t  o f  p a r a g r a p h  69  on p a g e  16. 

MR. RLORUAN: I u n d e r s t a n d  t h e  C o u r t ' s  p o s i t i o n .  Rnd 

l e t  me j u s t  s a y  t h i s :  L e t ' s  s a y  t h a t  t h e  C o u r t  i s  g o i n g  t o  

o v e r r u l e  t h e  onjec:ti.on t o  1 6 ,  i 7 ,  1 8 ,  a n d  1 9 ,  arid t h e  C o u r t  

i s  t h e r e f o r e  g o i n g  t o  f i n d  t h a t  t h e r e  c o u l d  b e  -- t h e r e  i s  o r  

t h e r e  c o u l d  b e  a  f a c t u a l  b a s i s  f o r  one  i m p l i c a t i o n  of  t h a t  

s t a t e m e n t  o n  p a g e  ,6, which i s  t h a t  t h e  C o u r t  c o u l d  have  a  
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bzs-i. for .fi.ncli.ng that some rnezibers of M r .  1-lamid iiayat's 

. . .  
fa!n:.l.y, quote, support 3 :~.!i&d'st icjeas and groomec? the 

cieferidant to become a terrorist., 1 wcul~d ask the Soilri, it 

the Court is going to make that finding, overrule the 

objection, that it speci.iy those indi-iicluals. 

THE COURT: Excuse me. I wauldn't nave to do that. 

Maybe I shouldn't have said ir so categorically. I should 

say I ijo:]" tf;ii!k I would have to do that because I wouldri't 

be considering this sentence in paragraph 69, but I would be 

consi.dering paragraphs 16, 17, 18, a;!3 19, and I wouldn'i. 

ha-ve to spe1.l out the na!?;es of rhe ird:ividual~s inao1.ved i!? 

those paragraphs because those paragraphs speak for 

themselves. 

MR. RI0R.DP.N: Your Honor, Y understand. And . dhczt. . - A  the 

Court is sayi.rg is that from y o u r  cli.el?E1s p0ir.t of ~ i e w ,  if 

I ~lon't P, specifically rely on that sentence at seritenci.ng, 

then clear1.y he, Mr. iiamid Ha..-'- y - i ,  has not been prejudiced by 

L ihe presence of the senierlce i!-! that report. Arid I acsepr 

that, Your Honor. And, c : t 1 ~ ,  lrhe comment I'm act!-iaily 

going to make is on behalf of sonieor~e else. 

20 years from now, his brother and his sister are 

going to apply for a government job, or perhaps run for 

office, and given the internet, i.f there is a government 

ciocurgent that contains rhe sentence that tlie eritire family 

supported jihadist ideas, someone is going to be saying, 
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M s .  H a y a t ,  o r  M r .  H a y a t ,  h i s  b r o t h e r  and s i s t e r ,  were  found 

i.ri a  gc!ver:nrnerit docurntsnt t o  h a v e  b e e n  s u p p o r t e r s  cf j l h a d i s t  

i d e a s  a n d  t e r r o r i s m  -- 
- - - -  :- . 
 in^ COURT: Yoii made it  p u b l i c ,  s i r .  ~ : n i s  iiocurnent i s  

n o t  p u b i i c ,  a n d  I doill?i: t h a t  it x i l ~ l  be o n  t h e  i r . t e r n e t .  

T h e r e  would  have  t o  be some k i n d  of  r e q u e s t  f o r  i t .  The 

local r r ~ j . e  d o e s  ncit  make t h e s e  documents  p u b l i c .  What h a s  

b e e n  s a i d  d u r i n g  t h i s  p r o c e e d i n g  i s  p u b l i c .  We c a n ' t  s t o p  

' h - .  I. -r 5 r o m  g o i n g  on the i n t e r n e t .  Whether o r  n o t  I s t r i k e  i ~ ,  . , 

r u s e  it's been  s a i d .  i b s i i l l .  coiij-d encl up  on t h e  i n t e r n e t  b e c - . - -  

M R .  R:lORDAD;: W e l l ,  Your :ionor, 1 '11 S L I ~ X I ~ C .  i E .  

--, I.$L . . -, COURT: O t h e r w i s e  i r ' s  . , some k i r ~ d  o f  p r i c ~ r  

M R .  R I O R D A N :  I s u b m i t  i t ,  Your Honor .  I a p p r e c i a t e  . . 

t h e  C o i ~ r t ' s  a t t e n t i o n  t o  t h e  r n s t r e r .  

THE COURT: Okay. 

MF\. RI( )RDAN:  The final c c ~ ~ ~ , ; n t  I I-- j u s t  g o i n g  to 

n a k e  i s  t h a t  E4r. T i c e - R a s k i n  h a s  s t a t e d  t h a t  r h e  niaximiim 

p e n a l ~ t y  f o r  t h e  m a i e r i a l  s u p p o r t  c h a r g e  i s  35 y e a r s .  A n d  

what we a r e  l o o k i n g  a t ,  t h e r e f o r e ,  b e c a u s e  t h a t ' s  --  we c a b i n  

t h a t  o u t ,  e o e r y t h i r ~ g  t h a t  happened  i n  P a k i q L - '  . .can, o r  e v e r y  

... i n t e n t i o n  of  M r .  Wayat,  i s  encompassed i n  a  maximurn s e n t e n c e  

o f  15  y e a r s ,  1 8 0  m o n t h s ,  and I s i ~ n p i y  s a y  r o  t h e  C o u r t  t h a t  

t h e  PSI reconmends 8  y e a r s  f o r  t h e  p o l i t e  j ~ r i t e r v i e w  a t  

Mr. Harnid H a y a t ' s  h o u s e  o n  t h e  4 t h ,  I b e l i e v e ,  i n  which  he 
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agreed to come to FBI headquarters the next day, and 12 

vears, 12 years, of punishmerlt for what he said in a rcom 

with the F B I  wliere he couldn't possi.bly leave, and after 

making it'iese stateiaents, which are alleged to be crimss, he 

then made :.ihat the government coi~siders adifiissioi?s. 

So is it reaily, really, really -- can anyone reail - Y  - -  

believe what the government says, that talking to those F B I  

agents represented a 12-year sentence when he eventually 

gives these statements? I submit, Your Honor, that the 

government is attempting to punish the Count 1 ,charge in 

excess of what Congress would feel appropriate. And that on 

the facts of this case a sentence shuuld much more closely 

.- ?. 

approximate i5 years than 3 3 .  

Thank you, Your Honor. 

THE COURT: Mr. Warnid Hayat, under the law 3 am 

required to personally address you, as I'm now doing, ro 

. ~ provlae you with the opportunity to address me before 1 

impose sentence. You're not required to say anything to me, 

but I am absolutely required to give you this opportunity. 

Do you want to say anyttling before I senteni:e you? 

THE DEFENDANT: No. 

THE COURT: Okay. 

MS. P4OJADDIDI :  Your Iionor, may I make a statement at 

this time? 

'THE COURT: Okay. 
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MS. M O J A D D I D I  : Thank vou. 

wa zhiria u j a d d l d i  on b e h a l f  o f  Hamid H a y a t .  

Yoilr. I l o i ~ o r ,  I have  r e p r e s e n t e d  !<amid Hay-" . U~ s i n c e  t h e  

d a y  o f  h i s  a r r e s t  o n  J u n e  5 ,  200.5 u n t i l  t o d a y .  D u r i n g  t h i s  

t i m e  peri .od I h a v e  n e v e r  o n c e  d o u b t e d  t h e  i n n o c e n c e  o f  my 

c i i t n t .  1 d j . d n l t  doi ib t  it when t h e  government  prociiiced 

Hamid ' s  FBI i n t e r v i e w  o r  t h e  thousar ;ds  of  h o u r s  of  r e c o r d e d  

c o n v e r s a t i o n s  w i t h  t h e  i n f o r m a n t .  I d i d n ' t  d o u b t  i t  when t h e  

government  p r o d u c e d  a n  image o f  t h e  camp t h a t  t h e y  b e l i e v e d  

Hanid  a t t e n d e d .  And I d i d  n o t  d o u b t  Hamid" i n n o c e n c e  when 

t h e  gove.ir!iiler!t .prodv,ced t.he t a ' w i z  t h a t  Hamid c a r r i e d  and  t h e  

1 i t e r a t u r e  -- - - 

r. 1.- iF,c COURT: W n a t ' s  t h e  g o a l  o f  y o u r  s t a t e m e n t ?  I ' r r i  

- ; - r y i n g  t o  f i g u r e  o u t  how i t  f i t s  i.11 w i t h  t h e  s e n t e n c i n g  

p r o c e e d i n g .  What i s  t h e  g o a l  o f  your  s t a t e m e n t ?  

. .  . 
MS. M O J A D D I G I :  Your Honor,  u n d e r  R u l e  32  i s  i s  my 

u n d e r s t a n d i n s  that:  d e f e n s e  c o u n s e l  may a l s o  moke a  s t a t e m e n t  

on b e h a l f  o f  t h e  c l i e n t  i f  t h e  c l i e n t  c h o o s e s  n o t  t o  s p e a k .  

And I ' m  g e t t i n g  t h e r e .  I ' m  g e t t i n g  t h e r e .  

THE COUIIT: I ' m  tryj.siy t o  f i g u r e  o u t  w"- ,,fit ' r e  

d o i n g .  T h a t ' s  why I a s k e d  you t h e  q u e s t i o n .  Okay. 

MS. M O J A D D I D I :  I s p o k e  with Hamid Hayat  a t  l e n g t h  

a b o u t  t h e  e v i d e n c e  a n d  t h e  f a c t s  and c o n c l u d e d  t h a t  h e  was 

innocenj:. I n e v e r  o n c e  imag ined  t h a t  I would p e r s o n a l l y  

w i t n e s s  t h e  h o r r o r  t h a t  u n f o l d s  i n  t h e  c o n v i c t i o n  o f  a n  
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2 C, 

.-..,-.- I man. 

Hanrid Hayat said things thar he shouldn't have said 

and he knows that. He kncws he shouldn't have let the FBI  

agents play psycl-~ological garnes with him and lead hfi!n to say 

things that were untrue. P~nci he adroi.ts that he was wrong for 

making up sto1:ies about attending a camp . n  Pakistzn. But he 

will never admit that he actuaiiy artended a camp because it 

is simply not :rue. 

'-:amid i t s  here tod-.- d y  fi-inq -i-- 39 ye;;rs of prison, arid 

he maintains his innocence stronger than ever. Arid I stand 

bv his side because 1" eqqualy convinced of his innocence. 

Your Honor, oniy an innocent man can be so stubborn as 

to take his case to trial in the wake of posc-September 11th 

politics, arid che general public fears of terrorism, knowing 

a. 7 !!is ?ury coilid be tainted by SUC!? a cl.i.inate. 

Only an innocent man can be so stubborn as to turn 

down F, plea offer made to hirrr by the governme]-!t on the eve of 

- - trial to plead guilty arid accept an offer of 13 vears in 

prison, which was two and a half times less Lhan the 39 years 

he is facing today. 

And oniy an innocent man can be so stubborn as to turn 

down an offer made to him repeatedly by the government on the 

eve of sentencing, just days ago, to cooperate w?.th the 

government and share inteiliyence information, iiiformati.on 

that he does not have, and give up his right to appeal the 
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coc~~icir~crl i r l  exchange for 1~r;ier.c;. in t1i.s sentsrlcing. Only 

- ,  Or] behalf of niy client, I recpe- .. Lt~iiily - - '  respect. illat 

Z'rie Court ir:ipose a sentence at the lowest end of the 

guideline range. 

r,. 3 lank y ~ a .  

THE COVRT: Is there anything further? 

MR. RIORDAN: No, Your Honor. 

MR. TICE-RASKIN: No, Your Honor. 

w ..>L I-: 7 COURT: I whnt to ruminate on the issues a bit. .  

- .. 
1:") going to consicier the objections to paragraphs 16, 17, 

18, and 19 in the quiet of my chambers. So, I'm going to 

adjourn. I will see if I can resolve things that have been 

presented by 11:45. 

Court is in recess until 11 :45. 

(Thereupon a recess -,,as taj<en.) 

m.7 InE COURT: Let the record reflect the same 

parti.cipants are present. 

The objection ro ihe sixth sentence in paragraph 69 is 

rioted but no finding concerni.ng it is necessary because it 

w1l~i not be taken into accoun% in sentencing 

I adopt the remainder of the findings in the 

presentence report and find them to be true and correct 
i I i ,  dhich means, in part, that the objections to paragraphs i6 to 
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I I and .iicludi!ig 19 are overruled 

The -- cc~7trncing ...- guideline range is accurately 

ca1cu:ace-j in the presentence report, and the application of 

Ser!tei.cii:g Giiideli~le 3Ai.4 in :.he presenience report ;+:as not 

erroneous arid does not constittite ?.mper~nlssible ciotible 

, - - ,  Is the probatior orrlcer present:' 

pRCjB>.'?;IO:\i OFFICER: Yes, )'our Honor. 

r p p p  
A .la I want to r a l k  to you. 

i?ROBP.TION OFFICER: YES, Your Honor. 

(Discussion held off the rec0rd.j 

- ,  
THE COURT: Counsel, typically when 1 Lmpose sentence 

I in,pose judgment. There has beer) a request that I riot 

impose judgment. 

Idhat's the government's position'? The deferidant's 

d notion asked that 1 stav entry of judgment. 

MR. TICE-RASKIN: Your Honor, the United States 

opposes that request. 

Vje did some quick research over the weekend. i would 

invice the Court to consider the case of United States versus 

i,aFro~boi.se, 4 2 5  F.3d 6813, it's a Ninti! C j  rcuii case for 

2005. The jump site would be page 686. 

. . your Honor, ir's the government's position that until. 

the district court enters a final judgnrerit of conviction, any 

2255 motion by the defense would be considered premature 
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Under N i n t h  C i r c u i t .  l a w ,  f e d e r a l  p r i s o n e r s  h a v e  t o  

o i ?  t h e y  f i l e  f o r  h a b e a s  e x h a u s t  t h e i r  a p p e l l a t e  r e v i e w  be: --, 

. . 
r e l i e f  i n  t h e  a l s r r i c t  c o u r t .  Now, o n c e  d e f e n d a n t ' s  judgment 

i s  e n t e r e d ,  h e  may c h o o s e  t o  p r o s e c u t e  a n  a p p e a l ,  h e  may 

c h o o s e  t o  w a i v e  h i s  a p p e a l ,  I d o  n o t  know. But e i r h e r  way, 

u n t i l  h i s  d i r e c t .  a p p e l l a t e  r e v i e w  !IS e x h a i i s t e d ,  t h i s  Couirt 

- ,  F s h o u l d  n o t  e n t e r r a i n  a  mot ion  f o r  h a b e a s  r e i l e r .  '.nd :i. 

. . .  b e l i e v e  t h a t  t h e  L,aFrol-.boise a e c *  ,..-,n c i  c' majies t h a t  c l e a r .  

rp7.- i.niz, COURT:  Do you have  a  y i .~o te  :ram t h e  r a r g e t  p a g e ?  

M R .  PICE-RASKIN: Your Honor, t h e  s t a t e m e n t s  I j u s t  

made a r e  e s s e n t i a l l y  s t a t e m e n t s  ::hat I e x t r a c t e d  f rom t h e  

t a r g e t  p a g e .  

rn. i t ! E  COURT: Okay. Is t h a t  i s s u e  s u b m i t t e d ?  

. . M R .  R I O R D A N :  Your Honor,  my s u g g e s t i o n  wouLa b e  t h i s :  

This Cour r  c o u l d  d e c i d e  w h e t h e r  t o  s t a y  judgment ,  v e r y  

q u i c k l y  t h e  government  c o u l d  p r o v i d e  a l e t t e r  on i t s  

c i t a t i o n ,  we c o u l d  r e p l y  tc.  t h a t ,  t h e  C o u r t  c o u l d  in!pose 

s e n t e r i c e  a t  t h i s  t i m e ,  a n d ,  yo11 know, f r e q u e n t l y  x i t h  o t h e r  

j u d g e s ,  i t  may n o t  b e  t h e  C o u r t "  p r a c t i c e ,  judgment i s n ' t  

f i l e d  f o r  a week, s o r n e ~ i m e s  l o n g e r  r h a n  ?-.hat,  s o  i r  cou1.d 

c o n s i d e r  t h e  g o v e r n m e n t ' s  c i t e  and  o u r  rep1.y t o  i t .  

We t h i n k  t h e  q u e s t i o n  t h a t  w e ' r e  r a i s i n g  i s  a  

s i g n i f i c a n t  o n e ,  t h a t  i f  you s t a y e d  judgment ,  t h e  defendant :  

was u n d e r  s e n t e n c e ,  you c o u l d  t h e n  c o n s i d e r  what  we b e l i e v e  

a r e  a e r y ,  v e r y  s u b s t a n t i a l  c h a l l e n g e s  t o  t h e  judgment .  1: 
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. . 
r.he C o u r t  a g r e e s  w i t h  them, t h e n  i t  d l s p e c s e s  w i t h  t h e  

n e c e , s s i t y  o f  a n  a p p e a l .  I f  ?.";disagrees w i t h  them, t h e n  t h e  

r e c o r d  w i l l  b e  t h e r e  f o r  r h e  Ni.nth C j r rc i l i t  t o  c o n s i d e r .  3 0 t h  - 

. ,. hes; -. c i l a l l e n g e s  or! i n e f f e c t i v e  a s s i . s ' i ance  of  c o u n s e l  and a 

c o n f l i c t  o f  i n t e r e s t  on  c o u n s e l ' s  p a r t  w i l l  h a v e  been d e c i d e d  

arid t h e  c a s e  -- t h e  N:.nth C i r c u i r  can  h a v e  t h e  f u l l  p a n o p l y  

o f  i s s u e s  

SO t h e  immedia te  r e q u e s t ,  Your Honor,  i s  s i m p l y  t h a t  

,- L.ne 7 goveri?meni p r o v i d e  i t s  c i t a t i . o n ,  we rep;.:] t o  c h a t ,  and  I 

d o n ' t  t n i i i k  w e  n e e d  a  h e a r i n g .  Sometime wi.rhin ck~e n e x t  f e w  

d a y s  t h i s  C o u r t  could d e c i d e  t o  s t a y  t h e  judgmenr .  The 2255,  

ir:  any c a s e ,  i s  g o i n g  t o  b e  f i l e d  w i t h i n  a n  h o u r  o f  t h e  

C o u r t ' s  r u l i n g  h e r e .  So i t  would a l s o  mean b o t h  t h e  

government  a n d  r h e  C o u r t  c a n  s e e  t i e  s i l b s t a n c e  of  t h e  c l a i m s  

b e f o r e  t h e  C o u r t  d e c i d e s  whether: L O  s t a y  judgnienc. 

So o u r  s u g g e s t i o n  would h e  t h a t  t h e  government  g i v e  

tkle: wr-A.;,-, t . L L c _ - n  -- i n  w r j ~ t i n o  t h e  c i t a t i o n  :i L g a v e  t h e  C o u r t ,  - 
r e p l y  a e r y  q u i c k l y  t o  i t ,  and  t h e n  t h e  C o u r t  ~ ~ 7 o u l d  b e  i n  a  

pos i t . i .on  t o  d e c i d e  whether- t o  gr:anc o r  d e n y  t h e  not::ion. 

Thank you,  Your Honor. 

THE COURT: A l l  r i g h t .  I ' m  n o t  i n c l i n e d  t o  aiLow 

f u r t h e r  b r i e f i n g  o n  it. I t  seems t o  me t h a t  i f  t h i s  n a s  a n  

i s s u e  t h e  d e f e n s e  wan ted  t o  b r i e f  you s h o u l d  h a v e  . f i l e d  y o u r  

n o t i o n  much e a r l i e r  t h a n  Friciay t h e  e v e  h e f o r e  t h e  ser ! tencin( j  

h e a r i n g .  And I d o n ' t  t h i n k  y o u r  c l i e n t  s u f f e r s  any p r e j u d i c e  
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whatscever if 1 deny the motion. You've indicated that it 

should be considered because of what you've characterized as 

judicial econorn:y. The n~otion is denied. 

Sentencing is under the advisory sentencing guidelines 

and the sentencing factors in Title i8 United States Code 

Section 3553(a). What 1 will saV reflects my consideration 

of those sentencing factors. 

Hamid Hayat attended a terrorist training camp, 

retxrned to the United States ready and wiiling to wage 

violent jihad when directed to do so, regardless of the havoc 

such ;ihad could wreak on persons and property within rhe 

urlr t L L e ~  i .14 States, and ther, lied to the F B I ,  the Federal Bureau 

of investigation, about his illegal conduct on three separate 

occasj-ons. The record and the nature of Mr. Hayat's 

terrorism offense suggests a likelihood of recidivism and an 

!~nlikeli.hood of rehabi.'..itati.on. 

Thp=p - ser>tencino factors, in ad";itio;: ta ithe 

sentencing factors concerning the seriousness of the offense, 

prornotiiig respect for the iaii, protecting the p~b1.i .c Er:,xii 

further crimes of the defendant, and deterring criminal 

conduct by others, favor a significant prison sentence. 

However, considering the totaiity of the 

circumst.ances, and the nature of all of Mr. Hayat's 

convictions, a variance from the calculated sentencing 

guideiine range of 378 months to 468 months is warranted. 
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It i~s stated i~n the preserrtence report that the 

app.l.i!:zible offense j~evel. :i:j 42 anci the criminal hfLsrory 

category is VI, the advisory guideline range 1s 360 to 460 

months imprisonment. Because Mr. Hayat has no prior criniilal 

history, and becaus(+ the staturory maximum sentence for 

Mr. Hayat's convi.ctior? on Count 3. for providing inalerial 

support to terror.is;il is 15 years, I find that rhe - + - * - . -  aLciLutOIy 

rnaximi;~!! sentence of 15 vears for Coiint 1, and a sentence of 3 

yezrs each for Counts 2, 3, and 4, which leads to a total 

sentn,-. . .. -..ce of 2"ears, or 288 months, is sufficier~t biit !-lot 

greater t11al.i necessary to cortply with the purposes set riortt, 

in Section 3553!aj (2) of Title 18. 

I think what i ' i r ;  about to say ref1ect.s that sentence. 

- ,  , 
ir is my int.ent that that is the sentence he receives; 

ho~dever:, I dldil't give tile probaticsn offi~cer a lot of time to 

consider this matter becacse I just pondered it after hearing 

arql?mer;t today. 

Pursuant to the Sentencing Reform Act of 1984, it is 

the judgment o:f the Court that the defendant, tianiid liayat, is 

hereby committed to the clistody of the Bureau of Prisons for 

a terin of 180 months on Count 1, 2 tern1 of 96 irionths on each 

of Counts 2 and 3 to be served consecutively with one another 

and consecutively to the term imposed in Count 1, and a term 

of 96 months as to Count 3, with three mont-hs t.o be served 

zonsecutively to Counts 1 through 2 -- 



, . , - (Di..scussion neA.d off the record. j 

THE COURT: A ccurtroam deput-y is cf considerable 

value t-o a Coi.lrt. She just helped me. .And the prohati.on 

. . officer '\as had tirne to provide further asslsrarlce, so I'm 

going to pronounce the judgment again. 

You can strike what i said previously because it may 

be ~l:~ghtiy dj.ffe1en.t. 

Pursuai?t to tile Sentencing Keforrri ACE of 1984, it is 

the judqmer~t of rhe Court that rile defendant, iia~riid Hayat, is 

hereby committed to the cus~ody of the Bureau of Prisons foi 

a term of 180 months or1 Cour?'i j., a ter:rri of '16 months on 

Count 2, to be served consecuti-~ely with one another, and 

consecutively to the term imposed in Count I., and a term of 

96 months on Count 3, with i2 months to be served 

consec:utively to Counts 1 -- do you mean and i ?  

PROBATICiN OFFICER: And 2, yes, sir. 

THE COURT: -- and 2, and 84 months to be served 

conci:rrei;tly to the terms imposed in Counts ! and 2, to the 

extent necessary to produce a total term of 288 months. 

I forgot soinettiirlg . 

PROBATION OFFICER: it's a 96-month term as 'co Count. 4 

to be served concurrently to Counts 1 rhrough 3 .  

'THE COURT: And 96 months as to Count 4 to be served 

concurrent1 y. 

The defendant shall pay a special assessnient of $400, 
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payment to beqin j.rr~neciiate;y. No ;ine is j~aposed because he 

lacks t h e  ability to pay a fine. 

Upo'i releiise frori~ imprisonrner!t, the defendant shal 7 be 

piaced ori supervised release for a Term of 120 mor~th.~ on 

Couni; I, and terms of 36 months on each of Counts 2 tk~rouyh 

4, a11 to be served concurrently, for a total rerm of 120 

months . 

:., ; + . . 
;>.,,bin 72 iiours of reitase froni the custody of rile 

Bureau of Prisons, the defendarlr shall report, iri person, to 

l- Laic i probation office in the district Lo which he is released. 

While on supervised reiease, the defendant shali not 

c o ~ . ~ , i t  another federal, state, or I,---" crime, shall nor 

possess a firearm as defined in federal law, shall not 

illegally possess controlied scbstances, :he defendant shall 

submit to the coilectiori of DNA, and shall ccmply witk the 

standard cor.di.tions wilich have been reconimended by the ijnj~ted 

States Sentencing Com?.ssion and which 1 aciopt. 

The mandatory drug testing condition is suspended 

based on the Court's determination that the defendarlt poses a 

low risk of future substance abuse. 

1 adopt the special c:ondi.tions recyoin~~ended by the 

probation officer on pages 19 and 20 of the presentence 

report, and impose ail of those iisied as speclal conditions. 

Mr. Hamid Hayat, you have a right to appeal from this 

jucigment. If you wish to appeal, you must file a written 

I 
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notice of s.ppeal with the clerk of chis court within 10 days 

from the e9tr.y of this judpent" if you $ - . a -  -,iinot affcrri? the 

. . c:ost of an appeal., you w i  1 1  be permitted ro ~ r o c ~ ~ c !  in forma 

pauperis; that simply means another governr!;enta.i age"":] would 

pay the cost of appeal for you. If you cannot afford 

counsel, one will be appointed to represent you. 

.- , If the government wishes to appeal, it x ~ u s ~  rile a 

notice of hppeal within 30 days from the entry of chis 

judgment. 

Anything further to cover? 

MR. TICE-RhSKLN: One srnail housekeeping matter, Your 

Horor . 
I believe when the Court was indicating :&hat the 

guj~deiine range was the Court. rnighr: have misspoken. It.'s my 

understanding that the Court has made a finding that the 

gui~deline range is 360 to 468 months. is that correct, your 

Honor? 

'THE COURT: I did not say that. Is that what's in the 

presentence reporr? 

MR. TICZ-RASKZN: it is, Your Honor. 

THE CG[JRT : ~h a - "  L 9 s w+ . b ~ .  -; 3 : ~nrended to say. I was 

adopting the guideiine range specified in the presentence 

report, and I intended to say just what yo\> say, chat it was 

468 months, not 460. 

MR. TICE-RASKIN: Very good. 
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THE COURT: Okay. 

* .  - MR. RIORDAN: Your Xonor, o n e  r l n a l  m a t t e r .  

We d i d  i n t e n d  -- d o  in t -end t o  r e q u e s i  what. we 

recogni .ze  i s  a nnr i -b inding recomer? .da t io r !  b:y t h e  C o u r t  on 

M r .  H a y a t ' s  p l a c e m e n t .  What w e  wan ted  to do  was ,  b a s e d  on 

t h e  s e n t e n c e ,  r e s e a r c h  and f i n d  o u t  what  an  a p p r o p r i a t e  

. . n ~ t ? ~ t u t i . o n  f o r  ?.hat sertei.!ce l e v e l  m i g h t  h e .  An:] i t .  was o u r  

i n  w r i t i n g  t o  t .he Court.  s u b s e q u e n t l y .  I d o n ' t  t h i n k  t h a t  t h e  

e n t r y  o f  j i~dgntent,  o r  s r iy th ing  e l s e ,  would -In a n y  way d e t e r  

t h e  C o u r t ,  if i t  c h o s e  t o  meke a  recommendat ion,  f rom d a i n g  

MR. TICS-RASKIN: Noth ing  f i i r t h e r ,  'four Lionor. And T 

would n o t  a t  t h i s  p o i n t  oppose  a  r e q u e s t  for d e s i g n a l - i o n  

p e n d i n g  w h a t e v e r  i s  p r e s e n t e d .  

THE COURT: The govf rnment  d o e s n ' t  t a k e  a  p o s i t i o n  on 

whace-zer r e c o ~ ~ r y ~ e n d a t i o n  ?.s made? I I ' m  t r y i n g  t o  i;.cjur-e o u t  i.f 

d e f e n s e .  A r e  you g o i n g  t o  be  t a k i n g  a  p o s j t i o n ?  

, -7 M R .  TILL-RASKIN: Your Honor, i have  no i d e a  whst 

d e s i g n a t i o n  t h e y ' r e  g o i n g  t o  r e q u e s t .  O r d i n a r i l y  i;he 

government d o e s  n o t  oppose  a  n o n - b i n d i n g  recommendat ion by 

O r d i n a r i l y  i t ' s  t h e  g o v e r n m e n t ' s  p o s i t i o n  t h a t  t h i s  i s  a 
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niai-ter t h a t  r e a i i .  :I i s  L e f t  t o  t h e  d i s c r e t i o n  of  ti-re B~~~~~ of 

P r i s o n s  based  on a v a i l a b i l i t y  and. s e c u r i t y  c o n c e r n s .  

T H E C C O U R :  T s  t h i s  an  ord j r ia ry  case:: What 's  t h e  

government ' s  p o s i t i o n ?  I'm t r y i n g  t o  f i g u r e  o u t  what C.o t e i l  

t h e  d e f e n s e .  T h a t ' s  why I asked  you t h e  q u e s t i o n .  

MR. TICE-RASKLN: For now, Your Honor, u n t i i  t h e  

d e f e n s e  makes -- put.s on t h e  t a b l e  w h a ~  d e s i g n a t i o n  t h e y ' r e  

r e q u b s t i n g ,  t h e  go'ierni~reri"iwoui.d oppo,se j s s t  a  b l a n k e t  

g r a n t i n g  of  whatever  r e q u e s t  t h e  d e f e n s e  rnakes. 

MR. RIORDAN: IL w i l l  n o t  be  t h e  carrip a t  1,ol-lpoc, Your 

Honor, b u t  we :.~i?.l iook  f o r  a n  a p p r o p r i a t e  recomer ia t i . i ;n  and 

s-ubrnit i t .  And of c o u r s e ,  :/oil know, we -- t k ~ e  government 

would be f r e e  t o  -- 

THE COURT: T h a t ' s  t o o  l o n g .  Why n o t  a  day? Why 

c a n ' t  you g i v e  me something w i t h i n  2 4  h o c r s ?  

MR. RIOE(D.P,VS: F a i r  enough, Your Horior. 2 4  hours  i t  

w i l l  b e .  

, ? THE COURT:  Then i r  t h e  government h a s  a r e s p o n s e  b y  

when shou ld  J expec t  a  r e sponse?  

MR. TICE-RASKLN: Within 24 hour s  t h e r e a f t e r  t h e  

gc-~ernment  w i l l  a f f i r m a t i v e l y  i n d i c a t e  whether i t  I - -  ics 110 

o b j e c t i o n ,  an o3 jec t io11 ,  o r  t a k e s  no p o s i t i o n .  

THE COURT: Can you, M r .  Riordari, make t h e  

reco!~iriiendation by noon tomorrow? T h a t ' s  l e s s  t h a n  2 4  h o u r s .  

i s  t h a t  a l l  r i g h t ?  

I 
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M!?. I;lGF~T)f?N: it cer-...' . . 
. . i n r n l y  is, your I-lonor. We'll just 

,. , , r'~..iie it electronically by noon tomorrow, 

THE COLjRT: okay. 1 want 'ic; tai.% i_.; the gov*rnme:ii_. 

Do you really need a full 24 hours to consider what 

response to make? 

- .  MR. 'I'ICE-P.ASYIM: YoXur Honor, if they make a rrling by 

noon, we could file sorneth:i.ng by 9:00 o'clock a . m .  the next 

cia y- . 

THE COURT: Then that's 'ciis order. 

Thank yo>.:. It's adjourned. 

(Proceedings adjourned.; 

--000-- 



SACRAMENTO, C A L I F O R N I A  

MOPJDAY, C E ~ T E M B E ; R  - - t  1 1 2097 

---oOo--- 

THE CLERK: C a l l i n g  05-240; U n i t e d  S t a t e s  v e r s u s  Hamid 

H a y a t .  

THE COURT: ' i e a s e  s t a t e  y o u r  a p p e a r a n c e s  f o r  lche 

r e c o r d .  

. . MR. 'TIC:E-RASK1l.J: Good morn ing ,  your iionor . R o b e r t  

m .  ~ z c e - R a s k i n  f o r  t h e  United S t a t e s .  

THE COURT: Thank you.  

MS. !!OJP.DDZD:: : Good morn ing ,  Your Hon3r.  Wazhrna 

M o j a d d i d i  on  behalf of  Wz.~~?id Wayat,  who is  p e r s o n a l . 1 ~  p r e s e n t  

i n  cu.stc;ciy. 

THE COURT: Thank you.  

- L l j _ - - - 7  .,--.. T r r . r i E , i  t , R :  Go,-\" Y d  morn ing ,  Your Ucnor.  Kanal  J u d g e ,  

r e g i s t e r e d  Urdu i n t e r p r e t e r ,  p r e v i o u s l y  sworn .  

'THE COURT: T h a n k  you.  

: convened t h i s  h e a r i n g  u n d e r  F e d e r a l  R u l e  of C r i m i n a l  

P r o c e d u r e  35(a) s o  I cou.Ld c c r r e c t  a p o r t i o n  of  t h e  s e n t e n c e  

I imposeci y e s t e r d a y  t h a t  d o e s  n o t  r e f l e c t  p a r t  o f  t h e  

s e n t e n c e  I i n t e n d e d  t o  impose .  R u l e  3.5ia) a l ~ l o w s  t h e  

d i s t r i c t  c o u r t  t o  c o r r e c t  e r r o r s  i n  a  s e n t e n c e  t h a t  r e s u l t e d  

f rom t e c h n i c a i  o r  o t h e r  c l e a r  e r r o r  w i t h i n  7 days a f t e r  

s e n t e n c i n g .  

A R u l e  35 c o r r e c t i o n  d o e s  n o t  change  t h e  date of  t h e  
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firal.ity of the jucig~neilt. See 1.8 US(: Secti~on 3582, Ui-!jt?:d 

States versus Schwartz, 274 F.3d 1220, 1224, Ninth Circuit, 

2001. Therefgre, it does not affect ?:.he timeliness of 

defendant's 28 1jSC Section 2255 n;ot:ion to vacate his sentence 

which cje,fer?dant filed yesterday. See [ l ln j ted :States ijersus 

iJaFrornhoise, 427 F.3d E.80, 535, Note 7,  Nir!rh Circuit, 200 i i  

months, .for Count I., and a :sentence of three years, or 36 

months, each for Coilr!ts 2, 3 and 4, to be serveci 

consecutiae!y, for a total sentence of 24 years, or 288 

months. 

It is my understanding that probation has given 

counsel the corrected seriterlce. Did you receive a c-,--- ->gy of 

the corrected sentence 3 intend to impose, counsel? 

MS. ., , 7 ~ - . - -  i A I :  Yes, Your H c r i c ; ~ ,  1 did. 

MR. TICE-Rp.SKI?J: Yes, yoijr - :ionor. 

TbIF, co--r,V3 " .. UnL. Does either counsel or Mr. Hartid Hayat 

desire to say anything before I issue the corrected sent-encs? 

MS. MDJFDDIDI: No, Your Ho11(3r. Thank yori. 

MR. TICE-RASKIN: No, Your H o n o r .  Thank y C > i J .  

THE COURT: Does that mean that Mr. Hamid Hayat 

doesn't desire to say anything either? 

r ,  7 IhE DEFENDANT: No. 

THE COURT: 1 will issue sentence. 
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Pursuant to the Sentencir~c; Reform Act of :!984, is 

the judgmc:lt of the Courrt: t'--'- , ,ac ti--, ,t defendant, Hamid Hayat, is 

hereby conuriitted to the ciisitocly of the Bureau of Prj.sons for 

a terin oi 180 months on Coi;nt I, a rerm of 36 months on 

Count 2, to be served consecutiveiy to Count. 1, a tern o r  3 6  

months on Count 3, to be served consecutively to Counts 1 aria 

2, and a tern cf 36 months on Couni 4, to be served 

c:onsecurively to C o ~ ~ n t s  I., 2, arid 3, to the extent necc-s..-- a-i y 

to produce a total term of 288 months. 

m  he defendant sh2l.L pay a special. assessiner~t of $ a o f j ,  

psyment to begin irrmediat:e:!y. Sin(_-. tiis defendant i.z;cks the 

ability to pay a fine, imposition of a fine is waived. 

.. . . upor; release from i!nprisonmer!t, rne defenciant shall be 

. - - r  placed on supervised release for a teim or L L J  m ~ n t h s  on 

Couint 1, and terms of 3 6  months or! each of Counts 2 througti 

4, all to be served concurrenrly for a total term of 120 

a!nnt%s. 

Within 72 hours of release from the cusrody of the 

Bilreau of Prisons, the defendant shall repcjr?;, j.n person, to 

che probation office in the district: to which the defendant 

is releascd. 

While on supervised release, the defendant shall not 

c o ~ m i t  another  federal^, state, or local crj.me, shall not 

possess a firearm as deiined in federal law, and shall not 

illegally possess controlled substances, the defendant shall 
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silbi?i.t t o  t h e  c o l l e c t i o n  of DNA, and s h a l l  coinply wi th  t!;e 

s t a n d a r d  c o n d i t i o n s  which have been recommended k ~ y  t h e  United 

S t a t e s  Sen tenc ing  Commission and which I a d o p t .  

The rnar~datory d rug  t e s t i n g  c o n d i t i o n  i s  suspended 

based  on t h e  C o u r t ' s  d e t e r i n i n a t i o n  t h a t  t h e  d e f e n d a n t  poses  a  

low r i s k  of  f u t u r e  s u b s t a n c e  abuse .  

I adop-he s p e c i a l  c o r d i t i o n s  reCr;-r_raer?ded by t h e  

p r o b a t i o n  s f f i c e r  on pkges 1 9  and  2 0  of t h e  p r e s e n t e n c e  

r e p o r r ,  - and impose a l l  of t h o s e  L i s t e d  a s  s p e c i a l  c o n d i l i o n s .  

To e n s u r e  t h a t  t h e  de fendan t  Hamid Hayat has  been made 

aware of t h o s e  c o n d i t i o n s  through a  r e g i s t e r e d  Urdu 

i n t e r p r e t e r ,  1 a m  now r e a d i n g  e a c h  of t h o s e  s p e c i a l  

c o n d i t i o n s  t o  him. 

The d e f e r ~ d a n t ,  Hamid Hayat,  s h a l l  submit  t o  t h e  s e z r c h  

-. of  h i s  p e r s o n ,  p r o p e r t y ,  home, and v e h i c l e  by a  u n i t e d  S t a t e s  

probatj.o.n o f f i c e r ,  o r  any oi-her a u t h o r i z e d  pe r son  under t h e  

, . i n m e d i a t e  and p e r s o n a l  s ; , l p e r a l s ~ o r  o f  t h e  I;:-obatior. officer, 

based  upor? r e a s o n a b l e  susp ic ior i  wi.thout a  s e a r c h  d ~ r r a n t . .  

F a i l i i r e  t o  submi t  t o  a  s e a r c h  may be grounds f o r  r e v o c a t i o n .  

The defer !dar~ t  s h a l l  warn any o t h e r  r e s i d e n t s  t h a t  t h e  

p remises  may be s u b j e c t  t o  s e a r c h  pu r suan t  t o  t h i s  c o n d i t i o n .  

The d e f e n d a n t ,  Harnid t iayat ,  s h a l l  p rovs~de  t h e  

p r o b a t i o n  o f f i c e r  w i t h  a c c e s s  t o  a n y  reques. ted f i n a n c i a l  

i n f o r m a t i o n .  

2 5 T h e  d e f e n d a n t ,  Hamid Hayat ,  s h a l l  n o t  i n c u r  new c r e d i t  
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charges, or open additional lines of credic, without the 

approval of the probairioi- oif i~e::. 

The defendant, Hamid Hayat, shall not possess, or have 

access to, any paging (device or cellular phone wi.ti-iout the 

advanced permission of the probation officer. The defendant 

shall provide all billing records for such devices, whether 

used for business or personal, to the: probation officer upon 

request. 

The defendant, Hamid Hayat, shall consent to the 

probation officer, and/or probation service representative, 

conducting periodic, unannounced examinations of any computer 

equipment or device that has an internal or external modern, 

which nay include retrieval and copying of all data from the 

computer or device, and any internal or external peripherals, 

to ensure ccmpl.iance \gith conditions, znd/oz removal of 1lc."1 

equi-pment for piirposes of conducting a inore !:I-lorough 

inspection, and consent, at the direction of :t~e prnlzmtion 

officer, io havj.ng instal-led on the cornpili.er cjr de-rice at. 

defendant's expense any hardware or software systems to 

I- ,ibni.tor . the corriputer or devices used. 

The defendant, Hamid Hayat., shall provide ail 

requested bi~siness/persorial phone records to the probation 

officer. The defendant shall disclose to the probation 

officer any existing contracts with tzelephone line/cable 

service providers. The defendant shali provide the probar.ion 
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c,s - '  " , . . - .  i'l(..er WIT.~-I written auti~cirizatiorl to request a 1-ecord of a.1.i 

oSlv ,,going or incoming phone calls frorn any ser-rice provider. 

Are there any objections to rhe corrected judgment? 

.,J .' 
iis. MOLTAODIDI: 0 ,  o :  o r .  'Tha~ik you. 

MR. %ICE-RASKIN: No, Your Honor. Thank you. 

THE COURT: I did provide the defendant with his 

appeal rights yesteirday, a n d  they may n o t  he somettj~iig that I 

h a ~ e  ro give again, but 1 w i l l  just in case. 

Mr. Hamid Hayat, you have a right to appeal from this 

- -  judgnrent. ?.I you ;-i - =h + Lo file a writren notice of appeal, 

you must do so by filing a written nc,t.ice of appeal wit.h rhe 

clerk of tlhis court within iO days from the entry of this 

judgment. If you cannot afford the cost of an appeal, you 

will be permitted to proceed in fornia pauperi.~. If y o u  

car!riat afford counsel, o:ie will be appo-~nteci to represent 

yoil. In forma pauperis s.iimply means another gnverrrmecta.!. 

would pay the cost (;f appeal for .--,-- y v u .  

Any~bing further to cover? 

MS. MOJADDZDI: No, Your Honor. Thank yoti. 

MR. TICE-RASKIN: No, Your Honor. Thank you. 

THE COURT: He's remanded to the custody of the ILJnited 

States Marshal to serve the sentence here imposed. 

(Proceedings adjourned. ) 

--- o m - - -  
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